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Introduction  
 
NHS Cornwall and Isles of Scilly Integrated Care Board (ICB) buys healthcare on 
behalf of the local population of Cornwall and Isles of Scilly. The money for this 
comes from a fixed budget. By law, we are required to keep within this budget. 
 
Demand for healthcare is greater than can be funded from this fixed budget. 
Unfortunately, this means that some healthcare which patients might wish to receive, 
and which professionals might wish to offer cannot be funded. This has always been 
the situation since the start of the NHS, assessing what the overall population most 
needs. 
 
Our approach to this situation is to prioritise what we spend on contract and non- 
contract activity, so that the local population gets access to the healthcare that is 
most needed. This assessment of need is made across the whole population and, 
wherever possible, based on best evidence about what works. We also aim to do this 
in a way that is fair and equitable, so people have equal opportunities to access 
services, wherever those services are provided. This approach is not new. It is 
consistent with other NHS organisations who buy healthcare for their local 
populations. 
 
This policy should be read in conjunction with NHS England’s responsible 
commissioner guidance, currently: Who Pays? Determining which NHS 
commissioner is responsible for commissioning healthcare services and making 
payments to providers and also Revenue finance and contracting guidance for 
2022/23.  
 

Purpose  
 
This policy relates to technical procedures for non-contract activity. This policy 
applies to any patient in circumstances where the ICB is the responsible 
commissioner for their NHS care. It equally applies to any patient needing medical 
treatment where the Secretary of State has prescribed that the ICB is the responsible 
commissioner for the provision of that medical treatment as part of NHS care to that 
person. The purpose of this policy is to ensure that the ICB (the commissioner) for 
Cornwall and Isles of Scilly fund treatment only for clinically effective interventions 
delivered to the right patients. 
 
This policy relates to all-age non-contract activity for secondary physical and mental 
health care. Excluded from scope are: 
 

• Continuing healthcare. 

• Patient placements. 

• Registered nursing care. 

• Looked after children. 
 

Definitions  
 

https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/04/B1186-revenue-finance-and-contracting-guidance-for-2022-23.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/04/B1186-revenue-finance-and-contracting-guidance-for-2022-23.pdf
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Choice  

Choice is a Department of Health and NHS approach to healthcare which aims to 
give patients greater control over what healthcare they receive, where and when. For 
some types of surgery, for example, this will mean the freedom to choose the 
provider and timing of their operation through the e-referral service at the general 
practitioner level. For those with longer term conditions it means the patient being 
able to work with the clinical team to develop the package of care which is best 
suited to the patient’s needs and wishes. 
 

Designated provider 
 
Designated provider is the term used by some areas of the NHS for a particular 
provider of secondary medical care (usually an NHS trust or an NHS foundation 
trust) which has agreed with commissioners to provide a particular service and 
whose services have been assessed by commissioners (or on behalf of 
commissioners) against known capacity requirements and quality standards. 
 

Evidence based clinical practice 
 
Evidence based clinical practice is an approach by clinicians to decision making in 
which the clinician uses the best evidence available, in consultation with the patient, 
to decide upon the option which suits that patient best. 
 

Healthcare intervention 
 
A healthcare intervention means any form of healthcare treatment which is applied to 
meet a healthcare need. 
 

NHS commissioned care 
 
NHS commissioned care is healthcare which is routinely funded by the patient’s 
responsible NHS commissioner. NHS commissioners have policies which define the 
elements of healthcare they are, or are not, prepared to commission for defined 
groups of patients. 
 

Nominated provider 
 
Nominated provider means a provider trust which has been approved by the 
commissioner to provide a particular service without a formal assessment. This label 
implies that the service area and/or the provider are still awaiting formal 
comprehensive assessment. 
 

Service development 
 
A service development is an application to the ICB to amend the commissioning 
policy of the ICB for a particular healthcare intervention to be routinely funded for a 
defined group of patients. 
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The responsible commissioner 
 
Refers to the responsibility for paying for treatment.  
 

Treatment 
 
Any healthcare intervention provided, or proposed to be provided, by a clinician of 
any nature whatsoever. 
 

Responsibilities 
 
The following teams have been consulted in developing this policy: 
 

• Commissioning. 

• Finance and contracting. 

• Individual funding requests. 

• Mental health. 

• Prescribing. 
 

Physical health choice 
 
Any person requiring an elective referral for which the ICB is responsible may choose 
any clinically appropriate secondary care provider for the first outpatient appointment 
with a consultant or a member of the consultant’s team. 
 
A secondary care provider is “clinically appropriate” within the paragraph above if, in 
the opinion of the person making the referral, the secondary care provider meets the 
following criteria: 
 

• The secondary care provider offers services that are clinically appropriate for that 
person in respect of the condition for which that person is referred. 

• The provider agrees to contract with the ICB for the provision of the said service 
using the terms and conditions of the NHS Standard Contract. 

 

Choice does not extend to the following: 
 

• Non-consultant led services (such as community services)  

• Tertiary referrals where consultants may wish to refer on to specialist centres in 
the same field  

• Accident and emergency services  

• Services for suspected cancer or services provided at rapid access chest pain 
clinics which are subject to the 2-week maximum waiting time  

• Maternity services  

• Services for persons detained under the Mental Health Act 1983  

• Any person detained in or on temporary release from prison  

• Any person serving as a member of the armed forces  

• Any other services where it is necessary to provide urgent care  

• Self-referrals  

• Treatments in the research phase or clinical trials  
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• Any referrals outside of England, including the European Economic Area 

• Services commissioned or provided by local authorities, as choice will depend on 
what has been put in place locally  

 
In circumstances other than as set out above, the ICB will endeavour to offer the 
patient a choice of health care provider within the range of service providers from 
whom services are normally commissioned by the ICB for the patient’s presenting 
condition. This means that the ICB will, where clinically appropriate and subject to 
the terms of this policy, offer a range of healthcare options and providers from which 
a patient can choose. 
 
Choice does not mean that a patient can change the ICB commissioning policy by 
seeking to extend the range of treatments the NHS is prepared to commission or 
fund for that patient or for patients generally. 
 
Patients do not have a legal right to a second opinion. However, the ICB will normally 
support a patient seeking a second opinion for the same condition but will not 
routinely fund a third or subsequent opinion. Prior approval is required for requests 
for third or subsequent opinions. Such requests to the individual funding request 
(IFR) panel should demonstrate the reason for the request.  
 
A second opinion is defined by Medical Dictionary, © 2009 Farlex and Partners as:  
“An independent professional review and assessment of a patient done to confirm, 
add to, or revise the diagnoses and proposed treatments of another medical 
professional.” 
 
People who ask for a second opinion have already seen a doctor, so they may have 
to wait. A second opinion with a different consultant will also usually be at a different 
hospital, which may involve some travelling. Getting a second opinion may therefore 
delay any treatment needed. If the patient has a serious medical condition, they need 
to be advised to take this into account when deciding to ask for a second opinion 
(from NHS England). 
 
For further details on patient choice please read the ICB choice position statement:  
Patient choice and planned care - NHS Cornwall and Isles of Scilly (icb.nhs.uk) 
 

Mental health choice 
 
The legal rights to a choice of mental health provider and team apply when the 
following conditions are met: 
 

• The patient has an elective referral for a first outpatient appointment; and 

• The patient is referred by a GP; and 

• The referral is clinically appropriate; and 

• The service and team are led by a consultant or a mental healthcare 
professional; and 

• The provider has an NHS Standard Contract with the ICB or NHS England for 
the required service. 

 

https://cios.icb.nhs.uk/health/choice-and-care/
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As is the case in physical health, the legal right to a choice in mental health does not 
give patients a legal right to choose their treatment. It is for commissioners to decide 
which services to secure in order to meet the needs of their local population. Where 
the ICB routinely commissions particular mental health services, eligible patients 
may choose any provider and team, in line with the description above, to access 
those services. 
 
If a patient’s diagnosis changes significantly, the provider should contact the 
patient’s GP to discuss whether it is still clinically appropriate for the patient to be 
treated by that provider and whether the ICB will continue to fund the episode of 
care. 
 
Where patients, with the support of their GP, wish to access services that are not 
routinely commissioned by their responsible commissioner, they may apply through 
the mental health team’s prior approval process or if in receipt of a personal health 
budget through the care planning process. 
 
There are some exclusions from these legal rights to choice. These are where a 
patient is: 
 

• already receiving mental health care following an elective referral for the same 
condition; or 

• referred to a service that is commissioned by a local authority, for example a drug 
and alcohol service (unless commissioned under a Section 75 Agreement); or 

• accessing urgent or emergency (that is, crisis) care; or 

• accessing services delivered through a primary care contract; or 

• in high secure psychiatric services; or 

• detained under the Mental Health Act 1983; or 

• detained in a secure setting. This includes people in or on temporary 
release from prisons, courts, secure children’s homes, certain secure 
training centres, immigration removal centres or young offender institutions. 

 

Non-contract activity 
 
Non-contract activity is the term used to refer to NHS-funded services delivered to a 
patient by a provider which does not have a written contract with that patient’s 
responsible commissioner, but which does have a written contract with another NHS 
commissioner or commissioners. 
 
The Health and Care Act 2022 sets out that the ICB has responsibility for all people 
who are: 
 

• provided with NHS primary medical services, and  

• everyone who is usually resident in the area covered by the ICB and is not 
provided with NHS primary medical services  

 

When considering non-contract activity the ICB will apply the guidance Who Pays? 
Determining which NHS commissioner is responsible for commissioning healthcare 
services and making payments to providers and also Revenue finance and 
contracting guidance 2022/23. 
 

https://www.legislation.gov.uk/ukpga/2022/31/contents/enacted
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/04/B1186-revenue-finance-and-contracting-guidance-for-2022-23.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/04/B1186-revenue-finance-and-contracting-guidance-for-2022-23.pdf
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The responsible commissioner for non-contract activity will be established in the 
usual manner, following the NHS England guidance Who Pays? Determining which 
NHS commissioner is responsible for commissioning healthcare services and making 
payments to providers irrespective of the location or status of the provider. 
 
The following arrangements apply, within England, in terms of the ICB approval 
processes for non-contract activity: 
 

a) No prior commissioner approval is required for emergency treatment on a non- 
contract basis. 

b) No prior commissioner approval is required for consultant-led elective care where 
the patient has exercised choice of provider under the legal rights set out in the 
NHS constitution.  

c) For non-emergency treatment where the NHS constitution does not set out a 
legal right for a patient to choose their provider, referral by the patient’s GP, 
dentist or optometrist nonetheless constitutes authority for the provider to see and 
(depending on the content of the referral) treat the patient, and commissioners 
must pay for activity undertaken in such circumstances. 

d) In other circumstances than those set out in paragraphs a) to c) above, there is 
no presumption that a provider may see and treat patients, on a non-contract 
basis, and expect to be paid by the ICB. The ICB has the right to determine which 
services they wish to commission and from which providers. 

 
Where non-emergency non-contract referrals are made other than by the 
patient’s GP, dentist, or optometrist, including self-referrals, the provider must seek 
prior authorisation from the ICB before assessing and treating the patient. In 
submitting claims for treatment, the prior approval reference must be quoted. Where 
prior approval is not granted, or the prior approval reference is not supplied as part of 
the patient data set, the ICB is under no obligation to pay for activity which is carried 
out by providers on a non-contract basis. The prior approval form can be found at:  
Individual funding request - NHS Cornwall and Isles of Scilly (icb.nhs.uk) 
 
Who Pays guidance states that where a patient moves during the course of a high 
cost treatment (for example, a hospital spell with a long length of stay leading to a 
substantial excess bed day payment), the cost of treatment up until the date that the 
patient ceases to be the responsibility of the originating commissioner should be 
borne by the originating commissioner. Therefore, the ICB will not fund costs 
associated with delivery of NHS England specialised commissioning funded spells. 
 

UK cross border elective referrals 

The ICB will approve payments for UK cross border invoices for elective activity 
that meet the other criteria for payment, for example, responsible commissioner. 
 

UK cross border emergency treatments 
 
The ICB will approve payments for UK cross border invoices for emergency and 
non-elective activity that meet the other criteria for payment, for example, 
responsible commissioner. 
 

https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://www.england.nhs.uk/wp-content/uploads/2022/06/B1578_i_who-pays-framework-final.pdf
https://cios.icb.nhs.uk/health/individual-funding-request/
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Submission of invoices and validation 
 
Non-contract activity is undertaken by the provider on the terms of the NHS 
standard contract in place between that provider and its host commissioner(s). A 
contract on those terms will be implied as between the patient’s responsible 
commissioner and the provider. Note in particular that the following: 
 

• Services will be delivered in accordance with the service specifications and other 
terms and conditions of the provider’s contract with its host commissioner. 

• Prices for services will be in line with National Tariff guidance, as applicable, or 
the local prices set out in the provider’s contract with its host commissioner(s); 
Where local prices are used it is the responsibility of the provider to supply the 
agreed local prices with supporting data, i.e. Schedule 3A of the contract with 
their host commissioner. Where such evidence is not provided, the ICB will not 
authorise payment of that element of the invoice. 

• Arrangements for submission of activity datasets, invoicing, and payment 
reconciliation in support of non-contract activity should follow National Tariff 
guidance and the terms and conditions set out in the NHS Standard Contract. 
The ICB will not pay for activity where activity datasets and invoices are not 
submitted in line with these requirements. 

• For invoices with multiple claims, for which there is a partial dispute, the ICB will 
pay the residual value of the invoice on receipt of a credit note for the disputed 
element. Where no credit note is received, the full invoice will be removed from 
payment systems after 60 days. 

• Where a full invoice has been challenged and the provider has not responded 
satisfactorily within flex and freeze timetables, the full invoice will be removed 
from payment systems after 60 days. 

 

Acute physical care 
 
The ICB will raise queries and challenges on the following principles. 
 
Patient residence 
 

• Check that a patient is registered on the list of NHS patients of a GP practice 
within the ICB. 

• Where a patient is not registered with a GP practice with the ICB, a check on 
place of ‘usual residence’ using the NHS spine portal – summary care record.  
 

Responsible commissioner 
 
Check for the ICB being the responsible commissioner for services using the NHS 
England prescribed specialist services manual and algorithm. 
 
Commissioning policies  
 
Procedures outlined in the ICB’s commissioning policies will be identified within 
provider data. Patients identified within the challenges document are those that have 
not been approved. The ICB challenge on this basis unless provider can provider 
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further evidence. The list of procedures can be found on the ICB website: Treatment 
policies - NHS Cornwall and Isles of Scilly.  
 

Tariff validation 
 
The detail behind this challenge will be contained within the enquiry that 
accompanies the challenges. 
 
Non-tariff validation 
 
Similar to above, any challenges under this line will be made obvious to the provider 
with this document. It is the responsibility of the provider to supply the agreed local 
prices with supporting data i.e. schedule 3A of the contract with their host 
commissioner. 
 
Multiple firsts 
 
Challenge relates to patients that have been seen under the same treatment function 
code within six months of their original attendance. Tariff is the variance of first 
attendance to follow up. 
 
Readmissions same provider year to date 
 
The ICB will follow tariff guidance for emergency readmissions within 30 days of 
discharge. 
 
Attendance within start and end date of an inpatient spell 
 
Patients should not have an emergency department attendance whilst they are an 
inpatient and if so, the ICB has been incorrectly charged. Start and end day of the 
spell is excluded from this figure. The ICB expects the trust to investigate. 
 
Multi same day inpatient spell 
 
Same patient presenting as an inpatient on the same day. The ICB expects the trust 
to investigate and report back any findings. 
 
Pre-op length of stay offsetting excess bed day 
 
Elective patients that have spent 1+ days in hospital before any procedure but then 
have been eligible for excess bed day top up. 
 
Overlapping episodes 
 
This is based on the field ‘overlapping episodes’ in provider data and is raised as a 
challenge in order to commissioners to investigate. 
Overlapping spells (includes other providers) 
 
Taken from provider data, this is where the same patient has two spells recorded on 
the same dates (first and last day excluded). Trust to investigate and feed back to the 
ICB. 

https://cios.icb.nhs.uk/health/treatment-policies/
https://cios.icb.nhs.uk/health/treatment-policies/
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Same patient, same day, multiple provider 
 
Similar to ‘overlapping spells (includes other providers)’ challenge but limits where 
the spell start, and end dates are exactly the same. Indicates double recording. 
 
Non-elective cancelled operations 
 
WA14A/B (planned procedure not carried out). The ICB will not pay for any 
procedures coded to non-elective cancelled operations.  
 

Mental health care 
 
The ICB will raise queries and challenges on the following principles: 
 
Patient residence 
 

• Check that a patient is registered on the list of NHS patients of a GP practice 
within the ICB. 

• Where a patient is eligible for S117 aftercare, a check for responsible ICB will 
be undertaken and challenged where appropriate. 

 

Responsible commissioner 
 
Check for the ICB being the responsible commissioner for services claimed 
consistent with the guidance on mental health currencies and prices, for non-
contracted activity, the ICB expects to receive an invoice for any assessment 
and/or care provided. Where they exist, daily cluster prices should be used. This 
will introduce consistency in charging and will reduce the need for lengthy 
negotiations between providers and the ICB about the price of non-contracted 
activity. 
 

High-cost drugs and appliances – exclusions from tariff 

A number of high-cost drugs are excluded from the scope of the national tariff. Some 
drugs on the excluded list have more than one indication for use and ICB needs to 
be clear with exclusions list providers which indications they are willing to pay for and 
at what price. 
 
The inclusion of a drug on the tariff exclusions list however does not mean that it will 
automatically be funded by the ICB. If the drug is not listed as a high-cost drug under 
tariff rules it should be provided within tariff price, unless there is a local agreement 
to reimburse over and above tariff. 
 
The vast majority of high-cost drugs excluded from tariff are reimbursed directly by 
NHS England Specialised Commissioning (NHSESC) and only a relatively small 
number are reimbursed by the ICB. The ICB operates a secure web-based system 
which supports the processes and management of payment by results (PbR) Drug 
(high-cost drugs) requests. This ensures that such drugs are used in accordance 
with commissioning guidance, both national (NICE TAGs) and local.  
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It should be noted that the tariff payment system is based on nationally calculated 
averages. It is expected, therefore, that providers may incur a surplus or deficit 
against the average in the course of providing care.  
 
These arrangements relate to high-cost drugs that are excluded from tariff guidance 
and which are used in services for which the ICB has commissioning responsibility. 
 
Requests for the use of drugs which are not routinely commissioned can be made on 
an exceptional basis using the IFR process. The IFR policy, process and forms can 
be accessed on the ICB website: Individual funding request - NHS Cornwall and Isles 
of Scilly (icb.nhs.uk) 
 
The ICB will not normally reimburse a patient's treatment costs as a consequence of 
completion of a clinical trial or when compassionate funding has been withdrawn, 
unless prior approval has been obtained from the ICB. 
 
Reimbursement arrangements for the period following completion of a clinical trial 
must be agreed with the responsible commissioners prior to the trial or treatment 
commencing. 
 
Where there are agreed policies with the host commissioner, the provider will be 
expected to provide evidence of the agreement with twenty working days of a 
request from the ICB. If the evidence is not provided the ICB reserves the right to 
withhold payment for this element of the provider claim. 
 

National Institute for Health and Clinical Excellence (NICE) 
 
The ICB has a statutory duty to fund NICE technological appraisal (TA) within 90 
days of their publication, unless otherwise stated on the guidance. The ICB will only 
reimburse/fund excluded drugs that are used in accordance with TA 
recommendations. The ICB reserves the right to review criteria following publication 
of updated TA recommendations, NICE clinical guidance or local area/district 
prescribing committee decisions. The ICB reserves will only fund new NICE 
approved recommendations from the 90th day. 
 
During the process of guidance development, NICE's independent advisory bodies 
often identify NHS clinical practices that they recommend should be discontinued 
completely or should not be used routinely. Such recommendations may be due to 
evidence that the practice is not on balance beneficial or a lack of evidence to 
support its continued use. NICE has collated these recommendations into the ‘do not 
do' recommendations database. 
 
The ICB will not routinely fund interventions identified in the NICE ‘do not do’ 
recommendations database. 
 

Patient transport 
 
Non-emergency patient transport is defined as non-urgent, planned transportation of 
patients with a medical need for transport to and from a premises providing NHS 
healthcare, and/or between NHS healthcare providers. 
 

https://cios.icb.nhs.uk/health/individual-funding-request/
https://cios.icb.nhs.uk/health/individual-funding-request/
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The ICB has a contract for patient transport services that includes repatriation of 
Cornwall and Isles of Scilly ICB patients from anywhere in the UK. Where patient 
transport is required for an ICB patient, providers must contact the centralised 
booking service at Royal Cornwall Hospitals NHS Trust who will arrange for the 
contracted provider to repatriate our patients. Should our contracted provider be 
unable to provide transport themselves, they will arrange a subcontractor. Therefore, 
the ICB will not authorise payment of any invoices for patient transport that are not 
from our contracted provider. 
 

Experimental and unproven treatments 

It is standard practice for commissioners not to fund treatments which are still 
considered experimental, irrespective of the ‘potential’ health benefit for either 
individuals or groups of patients. It is difficult to justify funding an experimental 
treatment with outcomes which are either unproven or unclear when many proven 
interventions and important elements of healthcare remain either unfunded or are not 
fully accessed by sections of the population. 
 

Except for those circumstances set out in this policy, interventions which are judged 
to be experimental or not to be of proven effectiveness will not routinely be funded. 
 
The ICB seeks to provide a comprehensive healthcare service as possible across all 
patient groups and across the entire patient pathway, within an overriding legal 
obligation to stay within the financial budget allocated to it. Given that demand for 
healthcare will always exceed the resources available to fund treatment, it is 
justifiable to give the funding of experimental treatments a lower priority than funding 
the provision of core services and treatments of proven benefit. 
 
Criteria for considering a treatment as experimental include: 
 

• the treatment is still undergoing clinical trials and/or yet to undergo a phase three 
clinical trial for the indication in question 

• there are no relevant articles published in the peer-reviewed journals available on 
the treatment for the indication in question 

• the treatment does not have approval from the relevant board 

• the treatment does not conform to usual clinical practice in the view of the majority 
of medical practitioners in the relevant field 

• the treatment is being used in a way other than that previously studied or that for 
which it has been granted approval by the relevant board the treatment is rarely 
used, novel, or unknown and there is a lack of authoritative evidence of safety 
and efficacy 

 
A request to support a single patient to enter a trial will be managed under the ICB 
individual funding request (IFR) policy and process where there is evidence of 
exceptional clinical need. Where funding has not been agreed as an IFR, the ICB 
will not be responsible for the funding of experimental or unproven treatments. 
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Novel treatments not previously studied at all  

Primary research into novel treatments will not be funded through this 
funding source. 
 

Patients changing responsible commissioner 

Where responsibility for providing NHS services to the patient has been 
transferred to the ICB, the ICB will, subject to the terms of this policy, honour 
existing funding commitments made by the patient’s previous commissioner. 
 
The terms of this policy outline the circumstances where the ICB will and will 
not honour existing funding commitments. 
 

Patients who become the responsibility of ICB, having formerly been provided with 
healthcare under the NHS in Wales, Scotland, or Northern Ireland, shall also enjoy 
the rights provided under this policy. 
 

Patients who become the responsibility of the ICB, having been formerly 
provided with healthcare under private healthcare arrangements or pursuant to 
a state healthcare system anywhere else in the EU or in a non-EU country, 
shall not be entitled to take advantage of the rights under the paragraph above. 
 
Where the rights under this policy apply, the ICB reserves the right to seek a 
formal clinical review of the patient’s future healthcare needs and to consider 
whether the decision to provide the patient with any further courses of treatment 
of the type previously provided, and of any other nature, is equitable and 
appropriate. 
 
Where the provider is aware of the patient changing responsible commissioner 
as identified above, the provider shall contact the ICB to seek the ICB agreement 
to honour existing funding commitments. Where agreement has not been 
obtained the ICB withholds the right to refuse payment or part payment for 
treatment. Agreement will not be made retrospectively. 
 
The rights above shall not apply if the patient would not, for any reason, have 
continued to have had the treatment in question commissioned for the patient by 
the patient’s previous responsible commissioning organisation. 
 

Private patients 

The link between NHS and private care is increasing with use of private 
healthcare companies to treat NHS patients, and the subsequent publication of 
guidance for patients who wish to pay for additional private care. 
 
Department of Health guidance documents confirm that, where a patient opts to 
pay for private care, their entitlement to NHS services remains and may not be 
withdrawn. 
 

• No patient should lose his or her entitlement to NHS care on the grounds 
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that they have chosen to purchase additional private care. 

• The NHS should never subsidise private care with public money, which 
would breach core NHS principles. 

• Patients should never be charged for their NHS care or be allowed to pay 
towards an NHS service (except where specific regulation is in place to allow 
this) as this would contravene the founding principles and legislation of the NHS. 

• There should be as clear a separation as possible between private and NHS 
care. 

 

In line with national guidance (DH Mar 2009) the ICB will work closely with referring 
clinicians where NHS patients wish to pay for additional private care. This is to 
ensure timely decision making by panels (especially when patients are seeking 
funding for end-of-life treatment). Patients who choose to purchase private care will 
have to pay the full costs of private care and should be informed by the provider of 
the benefits, risks, and side-effects of treatments. The ICB will not routinely fund 
procedures which have been commenced privately and patients will be advised to 
contact their private provider for aftercare. The ICB will follow NHS guidance on NHS 
patients who wish to pay for additional private care. The ICB will not accept invoices 
for funding private practice. 
 

Implementation plans and monitoring effectiveness 
 
The policy will be regularly monitored to be in line with national guidance. 
 

• Department of Health, A code of conduct for private practice: recommended 
standards of practice for NHS consultants, 2004 

• Department of Health, The National Health Service Act 2006, The National 
Health Service (Wales) Act 2006 and The National Health Service 
(Consequential Provisions) Act 2006 

• Department of Health, Guidance on NHS Patients who wish to pay for additional 
private care, Gateway Reference 11512, 2009 

• Department of Health, The NHS Constitution for England, 2013 

• NHS England, Who Pays? Information Governance Advice for Invoice Validation, 
December 2013 

• Choice in Mental Health Care Gateway 02699, 2014 

• NHS England, Revenue finance and contracting guidance for 2022/23, 2022 

• NHS England, Who Pays? Determining which NHS commissioner is responsible 
for commissioning healthcare services and making payments to providers, June 
2022 

 

Update and review 
 
The policy was approved on 20 October 2022.                                                                  
The review date is October 2025 or earlier is new guidance is issued.
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Equality impact assessment 
 
Name of policy or service to be assessed: Non-contract activity (NCA policy) 
Department or section: Finance and contracting, and planned care 
Date of assessment: 7 September 2022 
Person(s) responsible for the assessment: Anna White, Commissioning Support 
Manager, planned care team 
Is this a new or existing policy? Existing 
 

Aims, objectives and purpose of the policy 
 
Describe the aims, objectives, and purpose of the policy. 
NHS Cornwall and Isles of Scilly Integrated Care Board (ICB) buys healthcare on 
behalf of the local population of Cornwall and Isles of Scilly. The money for this 
comes from a fixed budget. Demand for healthcare is greater than can be funded 
from this fixed budget. This means that some healthcare which patients might wish to 
receive, and which professionals might wish to offer, cannot be funded. 

 
Our approach to this situation is to prioritise what we spend on contract and non-
contract activity, so that the local population gets access to the healthcare that is 
most needed. 
 
This assessment of need is made across the whole population and, wherever 
possible, on the basis of best evidence about what works. We also aim to do this in a 
way that is fair and equitable, so people have equal opportunities to access services, 
wherever those services are provided. 
 
The policy relates to technical procedures for non-contract activity. This policy 
provides clear guidance on what the ICB will fund. For treatments not routinely 
funded which are considered exceptional, medical professionals can apply to the 
Individual Funding Request Panel. 
 
Who is intended to benefit from this policy, and in what way? 
The ICB and providers are intended to benefit. 

• ICB will benefit from improved financial management of NCAs 

• Providers will benefit from having clear policies and procedures 
 
What outcomes are wanted from this policy? 

• Improved financial management of NCAs 

• Clear policies and guidance for providers 
 
What factors or forces could contribute or detract from the outcomes? 
Introduction of operational processes will contribute to delivering the outcomes. 
 
Who are the main stakeholders in relation to the policy? 
The ICB and providers.  
 
Who implements the policy, and who is responsible for the policy? 
The ICB implements the policy. The SRO is the ICB Chief Finance Officer. 
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Differential impacts 
 
Does this have a positive or negative impact on people from an ethnic minority 
background? How will any negative impact be mitigated? 
None identified. 
 
Does this have a positive or negative impact on people who identify as male, 
female or intersex? How will any negative impact be mitigated? 
The policy has the same impact on all people.  
 
What is the positive or negative differential impact on people from the 
perspective of disability? How will any negative impact be mitigated? 
Physical health, mental health patient choice and patient transport eligibility is 
included within the policy. The demand for healthcare can exceed the fixed budget, 
and the process of prioritising what we spend on contract and non-contract activity 
will be monitored. For treatments not routinely funded which are considered 
exceptional, medical professionals can apply to the Individual Funding Request 
Panel. 

Does this have a positive or negative impact on people who identify as 
heterosexual, lesbian, gay, bisexual, pansexual or asexual? How will any 
negative impact be mitigated? 
The policy has the same impact on all people.  
 
What is the positive or negative differential impact on people from the 
perspective of age? How will any negative impact be mitigated? 
The policy has the same impact on all age groups. The demand for healthcare can 
exceed the fixed budget, and the process of prioritising what we spend on contract 
and non-contract activity will be monitored. 
 
What is the positive or negative differential impact on people from the 
perspective of religion or belief? How will any negative impact be mitigated? 
The policy has the same impact on all people.  
 
What is the positive or negative differential impact on people from the 
perspective of marriage and civil partnership? This is particularly relevant for 
employment policies. How will any negative impact be mitigated? 
The policy has the same impact on all people.  
 
Does this have a positive or negative impact on people who identify as trans or 
transgender, non-binary, or gender fluid? How will any negative impact be 
mitigated? 
The policy has the same impact on all people.  
 
Does this have a positive or negative impact on people who are pregnant, 
breast-feeding mothers, or those on maternity leave? How will any negative 
impact be mitigated? 
The policy has the same impact on all people.  
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Are they any other identified groups? How will any negative impact be 
mitigated? 
The policy has the same impact on all people.  
 

Human rights values 
 
How have the core human rights values of fairness, respect, equality, dignity, 
and autonomy been considered in the formulation of this policy, service, or 
strategy? 
The policy follows existing NHS guidance on non-contract activity which takes into 
account human rights values: 

• Fairness of decision making and processes; 

• Respect for patients choice of provider; 

• Equality in that all people treated equally having policy and process for the ICB 
and providers; 

• Dignity in respecting individuals choices of provider; 

• Autonomy in patients’ choices of provider 
 
Which of the human rights articles does this document impact? 
 

☐ To life 

☐ Not to be tortured or treated in an inhuman or degrading way 

☐ To liberty and security 

☐ To a fair trial  

☐ To respect for home and family life, and correspondence 

☐ To freedom of thought, conscience, and religion 

☐ To freedom of expression 

☐ To freedom of assembly and association 

☐ To marry and found a family 

☐ Not to be discriminated against in relation to the enjoyment of any of the rights 

contained in the European Convention 

☐ To peaceful enjoyment of possessions 

 
What existing evidence (either presumed or otherwise) do you have for this? 
The policy relates to technical procedures for non-contract activity.  
 
How will you ensure that those responsible for implementing the policy are 
aware of the human rights implications and equipped to deal with them? 
The policy will be operated by the ICB staff. There are no additional human rights 
requirements outside of daily tasks. 
 

Public Sector Value Act 2012 
 
NHS Cornwall and Isles of Scilly is committed and obliged to fulfil the requirements 
of the Public Sector Social Value Act 2012. This Act requires the organisations to 
consider how services commissioned or procured might improve the economic, 
social, and environmental wellbeing of an area.  
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Please describe how this will support and contribute to the local system, wider 
system, and community. 
The policy supports the national choice agenda. 
 
Describe how the policy contributes towards eliminating discrimination, 
harassment, and victimisation. 
The policy supports the national choice agenda. 
 
Describe how the policy contributes towards advancing equality of 
opportunity.  
None identified.  
 
Describe how the policy contributes towards promoting good relations 
between people with protected characteristics.  
None identified.  
 
If the differential impacts identified are positive, explain how this policy is 
legitimate positive action and will improve outcomes, services and or the 
working environment for that group of people. 
None identified.  
 
Explain what amendments have been made to the policy or mitigating actions 
have been taken, and when they were made. 
None identified.  
 
If the negative impacts identified have been unable to be mitigated through 
amendment to the policy or other mitigating actions, explain what your next 
steps are using the following equality impact assessment action plan. 
N/A 
 

Equality impact assessment action plan  
 

Issue to be 
addressed 

Action 
required 

Responsible 
person 

Timescale for 
completion 

Action 
taken 

N/A N/A N/A N/A N/A 

 
Comments on action plan: 
N/A 
 

Signed (completing officer):  
Date: 20 October 2022 
 
Signed (head of department or section): Nicky Hughes 
Date: 21 November 2022 
 
Please ensure that a signed copy of this form with the policy is sent to both the 
corporate governance team and equality and diversity lead. 


